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Court of Appeals of the District of Columbia. 


No. 3792. 

v Rel. Nelida A. Dfrnford, Appellant, 


United States ex 


Albert B. Fall, Secretary of the Interior. 

, Supreme Court of the District of Columbia. 

At Law. 

No. 66108. 

United States ex Rel. Nelida A. Durnford, Relator, 

VS. 

Albert B. Fall, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the: Di ^ ri f ° f 

SeSter mentioned, the following papers were filed and proceed- 
ings had. in the above-entitled cause, to wit. 

Y Petition for Writ of Mandamus. 

Filed October 27, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66108. 

United States ex Rel. Nelida A. Durnford 

V9. 

Albert B. Fall, Secretary of the Interior. 

The petition of the United States on the relation of Nelida A. 
Durnford respectfully shows: 

1—3792a 
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1. That the relator is a resident of I inta County, State oi Wyo¬ 
ming, and a citizen of the United States. OQ , T 

2 That the N. V 2 K E. Vi of Section 12, Township 28 Isorth, 
Range 114 West, Sixth Principal Meridian, Evanston land district, 
Wyoming, was withdrawn from tire public domain bv the Depart¬ 
ment of the Interior as coal land, and under date of June ..9, 1907, 
was classified bv it as coal land, also appraised at the minimum price 
of ten dollars per acre and held by the Department for coal entry at 
that figure; which classification and appraisal arc still in full force 

anc ] 

3. That on or about the 20th day of April, 1916, the relator made 
proper application to the local land ollice for a coal cash entry ol sai 
tract of land and tendered the money necessary under said appraisal, 
but that her application and money were not accepted because a part 
of the land was covered bv the coal declaratory statement ol one 
Georae Durnford, filed in the year 1914; that the Register ot the 
local land office thereupon advised relator to secure a reiin- 
2 quisliment of said coal declaratory statement; that lelator 
proceeded to follow this advice, but was unable to secure such 

relinquishment until about May 12, 1916 . XT 

4 That on Mav 12, 1916, relator (lied coal land application Ao. 
05477 for said tract and duly posted and published notice of same as 
required by law, and filed proof thereof on July o, 1916, also de¬ 
posited the sum of eight hundred dollars ($800) as the appraised 

price of the land. 

5 That on June 24, 1916, one diaries Lackey tiled a protest 
against said coal application of the relator, alleging that with seven 
other individuals he had made a placer mining location of the entire 
N. E. 44 of Section 12 on May 4, 1916, and a discovery of mineral 
thereon on the following day, and that several days later the other 
seven locators conveyed to him all of their right, title and interest 
in and to said mining claim; also that the land is more valuable tor 
its deposits of oil and gas than for any other purpose. 

6. That thereupon, under instructions from the Commissioner ol 
the General Land Office, a mineral examiner of that office investi¬ 
gated the said tract of land and the various applications lor it and 
submitted report to the effect that there had been no discovery of oil 
or o-as, that the land was valuable for its coal, and recommended the 
allowance of the coal application. Acting upon said report and 
under date of July 24, 1918, the Commissioner of the General Land 
Office dismissed the said protest and directed that final ceitincate 
should issue on the coal application, upon applicant’s filing showing 
that the money with which she paid for the lands was a part 

3 of her own separate funds; that relator filed such showing im¬ 
mediately, and thereupon, to wit, on July 29, 1918, final cer¬ 
tificate issued in her favor on said coal land purchase. 

7. That thereafter, to wit, on August 6,_ 1918, the said Charles 
Lackey filed a second protest against relatoi s application and entiy, 
setting up additional allegations, including one that the coal found 
upon the land was very soft and of exceedingly inferior grade and 
the land entirely worthless for it3 coal deposits, and thereupon and 
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under date of September 9, 1918, the Commissioner of the General 
Land Office ordered a hearing on such charges, ruling at the same 
time that if the* charges could be established by sufficient eMdence 
the coal classification of the land should be set aside and the land de¬ 
clared to be subject to acquisition under the placer mining laws. 

8. That, acting under such order and commencing on April 2o, 
1919, the Register and Receiver at the local land office held a hearing 
in which both parties were represented and in which four hundred 
pages of testimony were introduced, but at the same time admitted 
into the record statements by two special agents or mineral examiners 
of the General Land Office, neither of whom was sworn and neither 

subjected to the test of cross-examination. , , 

9. That, upon the hearing so held, the local land officers rendered 
nonconcurring decisions, the Register ruling that the land was coa 
in character and recommending allowance of relators application, 
while the Receiver recommended that the coal classification be set 
aside and the relator’s application rejected; that the said Receivers 

decision or recommendation was based almost wholly upon 

4 the said ex parte statements of the mineral examiners or 
special agents introduced into the record as above mentioned. 

10. That each party appealed from the decision adverse to him, 
and upon these appeals the Commissioner of the General Land Office, 
under date of December 6, 1920. reversed the decision of the Register 
of the local land office and affirmed that of the Receiver, holding that 
Lackev had established the allegations of bis protest, that the coal 
land application should be rejected and the coal classification set 
aside; but in so doing found as facts the statements made at the hear¬ 
ing by the said two special agents or mineral examiners, though said 
statements were not corroborated by any admissible evidence in the 

record 

11. That from said decision of the Commissioner of the General 
1 and Office relator dulv prosecuted an appeal to the Secretary of the 
Interior, and that under date (4 August 21, 1921, the First Assistant 
Secretarv rendered a decision, holding that the e\idence in the lecord 
falls far short of establishing a legal discovery of oil or gas on the 
claim in May, 1916, or in the well commenced at that time, and that 
the evidence does not warrant the overturning of the classification of 
the land as valuable for coal and its appraisal at the minimum piicc 
as such; but that in another well begun in the summer of 1918 a dis¬ 
cover v was made at a depth of more than one thousand feet, and that 
in the meantime the land had been in the continuous occupancy and 
possession of the oil claimants, lienee it was not subject to coal entry; 
and accordinglv. the decision of the Commissioner of the General 
Land Office was affirmed and the coal entry held for cancella- 

tion. , . -i . , 

5 12. That thereupon and within the period allowed the re¬ 
lator filed a motion for rehearing before the Interior Depart¬ 
ment and an argument upon the law and the facts, contending intei 
alia that because of the erroneous introduction of said cx paite state¬ 
ments by the local land officers and then consideration as c\idence, 
a new hearing should be ordered and held at which only competent 
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evidence should be admitted and considered, but that under date of 
October 14, 1919, the First Assistant Secretary denied such motion 
for rehearing, but without ruling at all upon the admissibility ot the 
said ex parte statements of the special agents or mineral examiners 

and the right to a new trial on that account. 

13. That the George Durnford above mentioned as having hied a 
coal declaratory statement for the land was the husband of relator, 
but that at the "time of her first attempted coal application relator was 
not living with the said George Durnford, nor has she li\cd with him 

from that date to the present time. 

14. That at the time of relator’s first attempt to make coal entry ot 
said land, to wit, on or about April 20, 1916, there had been no actual 
or attempted oil location of it and no oil claim of any sort asserted to 
it; that at the time of the filing of her coal land application 0547 <, to 
wit, on May 12, 1916, relator had no knowledge of the oil claim to the 
land and "had heard nothing concerning any oil or gas deposit 
therein, but sought the land only for its coal value. 

15. That between the time of the sinking of the first oil 
0 well on the land, namely, in May, 1916, and the time ot the 
drilling of the second well, commencing in the summer of 
the year 1918, neither the said Charles Lackey nor any of his asso¬ 
ciates or successors in interest was conducting active drilling opeia- 
tions upon the land, nor doing any other work indicating an at¬ 
tempt to strike oil, but that, upon the contrary, the first well was sunk 
to a depth of only one hundred and seventy-five feet, all in the month 
of May, 1916, and no other well commenced upon the land until the 
summer of the year 1918; and that any possession the oil claimants 
may have had in the meanwhile was w T ith the aid of violence used by 
them against relator’s agent, their prevention of his digging the coal 
deposits from the land, their threats of further violence against him 
should he return, and their destruction of relator’s notices of her coal 
claim which had been posted upon the land, all as shown by the e\ i- 
dence in the case before the Interior Department. 

16. That in the second well constructed upon the land, drilling 
for which was begun in the summer of 1918, and in which the said 
decisions of the First Assistant Secretary of the Interior held that oil 
was developed sufficient in quantity to constitute a mineral discovery, 
no oil was discovered until the month of October, 1918, or more than 
two years after relator had made payment for the land as coal land, 
and some two or three months after relator had been issued a final 
certificate for the land as coal land under the orders ot the ( ommis- 

sioner of the General Land Office. 

17. That the said Charles Lackey and his successors in interest, 
who relator understands are the Cretaceous Oil Company or the Lin- 

coln-Idaho Oil Company, or both, are no longer asserting 
7 claim to the said land under their said oil location made or at¬ 
tempted in May, 1916. but that they have relinquished to the 
• United States Government all of* their right, title and interest in and 
to said location and have agreed to take in lieu thereof a mere lease 
for the land, or part ol it, for oil purposes, but that such lease has not 
yet been granted by the Department to them, or any jf them. 




U. S. EX REL. N. A. DURNFORD VS. A. B. FALL, ETC. 


5 


18. That while the said attempted oil location in May, 1916, was 
made by eight individuals, it was assigned only a few days later, and 
before it had been recorded in the county records, to Charles Lackey 
alone, and that the following month he assigned the said location to 
the Cretaceous Oil Company; that in the proceedings before the De¬ 
partment vour relator charged that the location was a mere dumnn 
location,”"made bv the seven dummies for the interest and benefit of 
the said Lackey alone, or for that of the said oil company, but that 
though this allegation was repeatedly urged both in briefs and in oral 
argument before the Interior Department, it was not passed upon in 
the decisions rendered and was evidently not considered in the dispo¬ 
sition of the cause. 

19. That when relator first tendered her coal land application on 
or about April 20, 1916, she was duly qualified under the coal land 
laws of the United States, and remained so qualified continuously 
throughout the proceedings above mentioned, and to the present 
time, except to the extent that her purchase of said eighty-acre tract, 
above described, exhausted her rights under those laws. 

20. That no permission or authority was given the said Charles 
Lackey, or any of his associates or successors in interest, or 

(S any other person whatsoever, to go upon the land in violation 
of the departmental order withdrawing it as coal land, or to 
make an oil location thereon, or to drill for oil. all as shown by the 
letter written to relator by the Commissioner of the General Land 
Office under date of July 21. 1918, the original of which is attached 
hereto, marked “Exhibit A.” And there are also attached as further 
exhibits copy of the General Land Office decision of July 24, 1918, 
dismissing the protest of the said Charles Lackey, with no right of ap¬ 
peal given; also two letters to relator from the Chief of the field Di¬ 
vision relative to his investigation of tlie land “with respect to its al¬ 
leged oil character ; also the original receipt issued to relator for the 
eight hundred dollars ($800) cash paid on her coal entry; also copy 
of her affidavit of July 29, 1918, showing that said money was her 
own personal fund; also copy of the final certificate issued to relator 
on that date by the Register of the local land office. 

21. That the coal declaratory statement of George Durnford, afore¬ 
said. having been made in October, 1914, it expired by limitation of 
law within a year, or at the most fourteen months thereafter, and, 
consequently, was no obstacle to the allowance of coal cash entry 
by relator in April, 1916; and hence her application and payment 
tendered at that time should have been accepted, and the local land 
officers acted erroneously in not allowing the same but compelling 
her to secure relinquishment of the said coal declaratory statement, 
thus resulting in her application 05477 having been filed after the 
making of the alleged oil location of Lackey et al. 

22. That the land above described having been withdrawn 
9 bv the Interior Department as coal land, having been classi¬ 
fied by the Department as coal in character, having been 
appraised as such at ten dollars ($10) per acre, and having been 
held out for sale by the Department as such ever since the year 1907, 
it was not subject to oil location, oil exploration, oil application, or 
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oil entry, nor to an oil permit or lease under the terms of an act 

passed in February, 1920. 4 . , 4l 

23. That the relator having filed coal cash application tor tlie 

land having shown herselt duly qualified under the law, haxing 
tendered the sum of eight hundred dollars ($800) as the appraised 
value of the land, and same having been accepted by the Register 
and Receiver of the local land office and official receipt issued there¬ 
for, the land was not subject to oil location, or exploration, or drill¬ 
ing. or any form of appropriation or application as oil land, or as 

land of any character except coal land. • 

24. The Interior Department having decided, and the fact being, 
that no sufficient discovery was made in the well drilled upon the 
land in May, 191b. the alleged oil location made at that time was il¬ 
legal, unlawful and invalid and could give no rights to the oil claim¬ 
ants, or to any of them, or to their successors in interest, especially m 
the presence of the coal cash application and entry h\ the lelatoi 
here; and in the further presence of the order of the Department 
withdrawing the land from all forms of disposition, except under the 

coal land law. . 

25. That relator having filed proper coal cash application lor the 

land and made full payment for the land, and the Depait- 
JO ment having by its agents investigated the land and found 
it to be chiefly valuable for its coal deposits and not oil in 
character, and final certificate having been directed to issue to her 
upon the coal entry and such certificate having so issued, any later 
discovery ol oil could not defeat or impair that enti\, noi impiess 
the land with an oil character, nor defeat or affect the coal classifica¬ 
tion and appraisal, nor weaken relator’s rights and title in any wav. 

2b. That relator having made proper application and payment 
and received final certificate after full investigation and consideration 
bv the Interior Department, she thereby acquired title to the land 
and the right to the issuance of patent on her entry, and it became 
the plain, absolute and unqualified duty of the respondent to recog¬ 
nize such title and to direct the issuance of such patent to the re¬ 
lator. • 

27. That the well drilled upon the land by Lackey ct ol. having 

resulted in no sufficient discovery of oil, and no further work having 
been done thereon and no other well having been drilled until more 
than two years later, any possible right acquired by such location was 
lost, and an alleged discovery of oil made more than two years later 
couid not relate back to and validate such illegal location, especially 
in the presence of the adverse claim to purchase by and final certifi¬ 
cate issued to the relator, and in the light of the investigation leading 
to the General Land Office’s determination that the land was not oil 
in character but was chiefly valuable for its coal deposits. 

28. That the first alleged oil well drilled upon the land having 
been in effect abandoned at a slight depth and without a dis- 

1 1 covery of oil. and no active drilling operations having been 
conducted for more than two years thereafter, all rights under 
the alleged oil location were abandoned and were not revived by the 
drilling"'of another well two years later, especially in the absence of 
any active mining operations in the meanwhile. 
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20. That the Interior Department having ordered a hearing be¬ 
tween the coal claimant and the oil claimant, and its Rules of Prac¬ 
tice requiring that such hearing be conducted according to the forms 
of law and the rules of evidence, the local officers acted erroneously 
and illegally in admitting into the record of such hearing the ex 
parte statements of two special agents or mineral examiners, who 
were not sworn to speak the truth and who were not subjected to the 
test of cross-examination ; and that both the Receiver of the local land 
office and the Commissioner of the General Land Office acted erro- 
neouslv in basing their decisions adverse to relator upon such incom¬ 
petent" and inadmissible statements; and it thereupon became the 
plain, absolute and peremptory duty of the respondent, the Secretary 
of the Interior, upon these facts appearing in the record, biiefs and 
argument before his office, to set aside the decisions rendered upon 
such incompetent and inadmissible evidence and to direct a new trial 
according to the forms of law and the rules ot e\idence. 

30. That the record showing that seven of the eight locators of the 
alleged oil claim having assigned their interest to the said Lackey 
only a few da vs afterward and before the location was recorded, and 
the"law not permitting such location of one hundred and sixty acres 

by less than eight individuals acting for their own interest 
12 and benefit, and the relator having charged before the De¬ 
partment both in briefs and oral argument that the said loca¬ 
tion was a dummy location, made illegally by Lackey and the seven 
dummies for lus benefit, it became the absolute, unqualified and per¬ 
emptory duty of the respondent to consider this question, and if 
necessary to order an investigation into it, before holding the oil loca¬ 
tions valid and a bar to the coal land purchase by relator. 

31. That the land being subject only to coal application and pur¬ 
chase, and relator having made such coal application and purchase, 
being duly qualified so to do, and after investigation final certificate 
having issued to her, her rights vested and her title took ^effect as of 
the date of the said purchase and payment, to wit, July 5, 1916; or, 
at all events, when final certificate issued to her and the money was 
covered into’the Treasury of the United States, to wit, on July 29, 
1918; and any subsequent change in the land, or discovery of oil, 
could not and did not defeat or impair her title, nor her right to the 
issuance of a patent. 

32. That upon these facts appearing before him, it became the ab¬ 
solute, unqualified and peremptory duty of the respondent as Secre¬ 
tary of the Interior to rule that relator’s rights had vested, that she 
had title to the land, and to direct issuance to her of a patent on her 
said coal cash entry. 

33. That the record showing, and the fact being, that the alleged 
oil location of the land w^as invalid because made without a dis¬ 
covery and also because the land was withdrawn from all form of ap¬ 
propriation except under the coal land law, and no discovery of 

13 oil or gas having been made until more than two years later, 
it became the absolute, unqualified and peremptory duty of 
the respondent as Secretary of the Interior to hold the said location 
invalid and illegal and to"reject all claim based thereon, including 
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the aforesaid application or applica'ions for permits or leases under 
the act of February 25, 1020, and to cancel and reject any and all 
claims adverse to the right and title of the relator under her coal cash 


purchase. 

34. That the relator having tendered proper application for the land 
aforesaid, made full payment and received final certificate, her right 
to receive patent therefor became and is a vested right, and it is the 
plain, unqualified, absolute and peremptory duty of the respondent 
as the Secretary of the Interior to recognize said right of this relator, 
to rescind his order directing cancellation of said entry, and to issue 
thereon the patent of the I nited States for said land. 

Wherefore, relator prays that a writ of mandamus be issued by this 
court, requiring and directing Honorable Albert B. Fall, Secretary 
of the Interior, to rescind and vacate his order for the cancellation of 
the coal cash entry of the relator for the land hereinbefore described, 
and to cause to be issued and delivered to said relator the patent of the 


Government of the United States for said land. 

And the relator further prays that a rule be made upon the filing 
of this petition, ordering and directing the said Honorable Albert B. 
Fall, Secretary of the Interior, to show cause why said writ of man¬ 
damus should* not issue for the purposes aforesaid. 

SAMUEL HERRICK, 


Attorney for Relator. 


14 City of Washington, 

District of Columbia , ss: 

Personally appeared before me Samuel Herrick who, being duly 
sworn, on oath deposes and states that he is the attorney for the re¬ 
lator in the above-entitled cause; that he has prepared and carefully 
read the petition to which this affidavit- is attached; that all state¬ 
ments made in said petition are true and correct to the best of his 

knowledge, information and belief. SAMUEL HERRICK. 

Subscribed and sworn to before me this 27th day of October, 1921. 
r seal.] HARRY J. GERRITY, 

Notary Public, D. C. 
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Exhibits. 

Filed November 10, 1921, as of October 27, 1921. 


No. 1. 
4—131. 


Receipt. 

No. 1,808,155. 

Department of the Interior, 
General Land Office. 
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Form approved by Comptroller of Treasury January 9, 1915. 

U. S. Land Office, Evanston, Wyoming. 

July 5, 1916. 

(Date.) 

Received of Mrs. Nelida A. Durnford, Big Piney, Lincoln County, 

(Name.) (Address.) 

Wyoming, Eight Hundred and no/100 Dollars, in connection 
with Coal Land Application, Serial No. 05477: 


(Kind of application and act under which made.) 


Purchase money, 80.00 acres, at $10.00 per acre. 

Purchase money, excess area — acres, at $— per acre. 

Fees (N. % N. E. V 4 Sec. 12, Tp. 28 N. R. 114 West) 

Commissions on — acres, at $— per acre. 

Testimony fees, — words, at — cents per 100 words. . 

Contest fees, — words at — cents per 100 words. 

Transcripts of records, — words, at — cents per 100 words. . 

Interest, —, $—, from-,-, to-, —,-, at 

—% (Inclusive).. 

Surplus amount tendered. 

— plats —, at $— each. 


800 


00 


Total . $800.00 

J. P. FOLGER, 
Receiver of Public Moneys. 

This Receipt is evidence only of the receipt of the amount indi¬ 
cated, and must be issued at the time the money is received, with¬ 
out regard to the subsequent allowance or rejection of the ap- 
16 plication, entry, etc., due notice of which will be given. 

Tn case of error in this Receipt, notify the Receiver of Pub- 

2—3792a 
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lie Moneys where issued, and the Commissioner of the General Land 

Office, Washington, D. C. , T i 

In writing to the local land office or the General Land Office con¬ 
cerning the application or entry in connection with which this Ke- 
ceipt issued, always give the above Serial Number and the Receipt 

Number. 


(Endorsed.) 

8011. 

State of Wyoming, 

County of Lincoln, ss: 

Filed for record in my office this 7 day oi July A. D. 1916 at 
11.00 o’clock A. M. and recorded in Book 1 of Mixed Record on page 

H. R. HARRISON, 

('ounl if Clerk ami ex-Officio Register of Deeds , 

By--, 

Deputy. 

Mrs George Durnford Big Pinev, P. R. Indexed. Abstracted. 
Mrs. George Durnford—Big Piney—Registered. 

No. 2. 

Department of the Interior, 

General Land Office. 

Cheyenne, Wyoming, March 22, 1917. 

Mrs. Nelida A. Durnford, 

Big Piney, Wyoming: 

17 Replying to your letter of March 1st, regarding your coal 

land application 05477, you are advised that under date ol 
September 18 1916, I received instructions from the Commissioner 
of the General Land Office to investigate this land with respect to its 
alleged oil character. This investigation has not been reached on 
account of congestion of work, but it will be made during the ensuing 
field season. The Inspector will see you when he takes up the case. 

A. BAKER, 

Chief of Field Division. 


D. 
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Department of the Interior, 
General Land Office. 


Cheyenne, Wyoming, January 29, 1918. 

Nelida Durnford, 

Evanston, Wyo. 

Dear Madam : 

Receipt is acknowledged of your letter of the 27th inst., with re¬ 
spect to your application No. 05477, Evanston series, and action will 
be taken on your case as soon as possible. 

Very respectfully, 

A. BAKER, 

Chief of Field Division. 

0. M. 

18 No. 5. 

In reply please refer to Evanston 05477. “N.’ C. A. H. 

R. J. A. 

Department of the Interior, 

General Land Office, 


Washington. 

Address onlv the Commissioner of the General Land Office. 

July 24, 1918. 

Mrs. Nelida Durnford, 

Evanston, Wyoming. 

My Dear Madam : 

In reply to your letter of July 3, 1918, in regard to your coal land 
application Evanston 05477, you are advised that I am unable to 
find that any privilege has been given by this office or the Depart¬ 
ment, to Charles Lackey, or any one to go upon the land for the pur¬ 
pose of drilling for oil. 

Inclose herewith copy of my letter ot this date to the Evanston 
office showing the action taken on your coal application. 

Very respectfully, l 

CLAY TALLMAN, 

Commissioner. 

7-20-kd. 


19 Evanston 05477. “N.” C. A. H. 

1 x. F. W. M. 

1 x. 2 x. 

1 x. C. F. D. 


July 24, 1918. 
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Dismissing Protest and Authorizing Issuance of Final Certificate of 

Entrv. 

%/ 


Register and Receiver, 

Evanston, Wyoming. 

Sirs: 

Mav 12 1916, Nelida Durnford made coal land application 05477 
for the N. E. 1/4 See. 12, T. 28 N., R. 114 W„ 6th P. M On July 5, 
1916, she filed a relinquishment for the S. V 2 N. E. 44 said Sec. 12, 
It appears that publication was completed and filed in your ofhce 
on July 5, 1916, and that a protest was filed by one Charles Lackey, 
alleging discovery of oil on May 16, 1916, and the location of the 
land as an oil placer claim. The application was suspended pending 
field examination and report relative to the protest of Charles Lackey. 
The mineral examiner reports that: 

“The oil in this locality occurs in the Aspen formation and as this 
formation is too deep to reach from the tract under consideration, the 
only possibility of oil being encountered is on account of the oil 
migrating through fault planes from the aforesaid Aspen formation 
through the Frontier formation (2,400 to 3,800 feet in thickness) 
and also through the Milliards formation (3,000 feet in thickness) 
before it reaches the Adaville formation which underlies the tract in 
controversy. This condition is only a remote possibility and there 
is no evidence to indicate that such is the case. 

90 The examiner is of the opinion that the land has no n alue 

whatever for oil, and even if oil was found as claimed, which 
is doubted, the showing is too slight to indicate that oil can be pro¬ 
duced in commercial quantities. He reports that the land is chieflv 
valuable for its coal deposits and recommends that the purchase 
money tendered by applicant be accepted. The case has been cleai- 
listed by the Field Service. The protest of Charles Lackey, is, there¬ 
fore, dismissed. ... 

The records shows that applicant is a married woman, you will 

therefore, call upon her to furnish within thirty days from notice, her 
affidavit that the money with which she purchased the land was her 
own separate money in Which her husband had no interest or control. 
(Par. 3, Coal Land Regulatons, July 7. 1917; Jessie E. Oyiatt, ©t ah, 
35 L. D., 235). Should applicant fail to furnish such evidence 
within the time allowed or appeal, the application will be rejected 
without further notice from this office. If, however, such evidence is 
filed within the time allowed, and is satisfactory, you will issue final 
certificate of entrv, provided no other objection appears. 

Notify applicant and protestant hereof and in due time report with 

evidence of notice. 

Very respectfully, 

! 

Commissioner. 

7-12 hsh. 
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No. 6. 

Evanston, Wyoming, July 29, 1918. 


State of Wyoming, 

County of Uinta, ss: 

I Nelida A. Durnford, of Big Piney and Evanston, Wyoming, do 
make affidavit on my oath that my husband, George Durnford had 
no interest or control over the money 1 used in the coal purchase 
Evanston Serial 05477 for N. % of N. E. 14 ot Sec 12, Twp. 28 N. 
R. 114 West, 0th P. M., on July <>. 1916, that said money was my 

own pei*sonal fund. NELIDA A. DURNFORD. 

Personallv appeared before me, Nelida A. Durnford, personally 
known by me, who on her oath says she has read the above affidavit 

and that the same is true. . ~ 1Q1fi 

Sworn to before me this 29tli day ot July, A. D. lJlo. 


No. 


i . 


Evanston, Wyoming, July 29, 1918. 

State of Wyoming, 

County of Uinta, ss: 

1, Alice H. Durnford, of Evanston, Wyoming, do hereby state 
that Nelida A. Durnford, of my own knowledge, borrowed 
22 money on her paid up Lite Insurance Iolic\, which 1 olicy 
was her own property previous to her marriage with said 
George Durnford, for the purpose of paying for her coal purchase 
Evanston Serial 05477, on the 5th day of Jnlv, JkjiLfOIU). 

Personallv appeared before me, Alice 11. Durnford, personally 
known to nie, who has read the above affidavit and on her oath says 
the same is true. 

Sworn to before me this 29th day of July, A. D. 1J io. 


My commission expires August 14, 1920. 


7 

Notary Public. 


No. 8. 

Department of the Interior, 

United States Land Office, Evanston, Wyoming. 


C. 1). S. Fees, $—. 

Receipt No. —. 

Application Fees, $10.09. 
Receipt No. 1,808,010. 
Puprchase Money, $800.00. 
Receipt No. 1,808,155. 
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Certificate—Coal Entry. 
Serial No. 05477. 


July 29th, 1918. 

(Date.) 


It is hereby certified that, in pursuance of the Revised Statutes of 
the United States relating to Coal Lands Mrs. Nelida A. Durn- 
28 ford residing at and whose post-office address is Big 1 iney 
in Lincoln Countv, State of Wyoming, has, as required by 
law, made payment in full to the Receiver of this office for, and pur¬ 
chased of the Register and Receiver of this office, the *N. L. 2 A. h. 
U Section 12 Township 28 north, Range 111 west, sixth principal 
Meridian, Wyoming, containing 80 acres, at the rate of ten dollars 
per acre, amounting to eight hundred dollars and no cents. 

Now, therefore, be it known that, on presentation of this certihca e 
to the Commissioner of the General Land Office, the said Nelida 1 • 
Durnford shall bo entitled to receive a Patent for the land above de¬ 
scribed, if all then be found regular. 

Unofficial. ALKX NISBET, 

Register. 

Note. —Final certificate should issue in the full and propel names 
of claimants, and every effort should be used to obtain the same. 

A duplicate of this Certificate is issued to the claimant as notice 
of the acceptance of the proof and payment, and of the allowance oi 
the entry by the Register and Receiver subject to appro\al by the 

Commissioner of the General Land Office. 

The entrv papers, together with the original final certificate, aie 
forwarded to the General Land Office at "Washington, R. C., 01 ex 
animation and issuance of patent, if all be found regulai. 

The duplicate copy forwarded to the claimant should he held until 

notice of issuance of patent is received. 

I 11 all correspondence concerning the entry m connection with 
which this Certificate issued, refer to the name of the land office and 
the serial number noted hereon. 

24 Posted -- —.-. in Vol. , p. , by 

Div. “0.” 

Approved-,-> hv 

■ > 

Division-. 


♦Where coal entry is made of only the coal deposits within the land de¬ 
scribed. that fact should be stated on the face of the final certificate; and such 
certificate should also appropriately show upon the face thereof whether the 
entered coal deiiosits are the reserved coal deposits under the act of March o. 
1000 (35 Stat., S44), or under the act of June 22, 1010 (06 Stat.. o83). See, 
respectively, paragraph 8 of the circular of September 7. 1000. under said act 
of March 3, 1000. and paragraph 7. subdivision (c). of the circular of Sep¬ 
tember 8 , 1010, under said act of June 22, 1010 . 
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Respondent’s Answer and Return to Rule. 
Filed November 21, 1921. 


* 


Comes now the respondent and in answer to relators petition and 
b v way of return to the rule to show cause herein issued says— 

' (1) He admits the averments of Par. 1. 

(2) He admits that the land described in Par 2 was withdrawn 
for purposes of classification and thereafter on the date mention 
classified and restored as coal land appraised at the minimum price 
and that said classification and appraisal have not since been vacated 

(3) Answering the averments of Par. 3 respondent sajs that on 
\uril 20 1910 the land was covered by the coal declaratory state¬ 
ment of George Durnford, the husband of the relator; that on or 
about April 25 1916, said Durnford was notified by the local land 
officers that his application was rejected subject to his right ol appeal, 
that theieafter, and on May 12, 1016 relator filed saidDurnford'^ 

linquishment of his said declaratory statement and filed her 
25 own coal land application for the land; that the record in the 

case made in the Land Department fails to show any applica¬ 
tion other than as aforesaid, filed by the relator, although in 
parte statements filed subsequent to the hearing hereinafter men¬ 
tioned relator claimed that she had attempted to apply for said land 
sometime in April, 1910, and that her application was refused on ac¬ 
count of her husband’s existing coal declaratory statement; that re¬ 
spondent has no information other than aforesaid on which to amrm 
or denv or express a belief as to the truth of the allegation and he 
therefore calls for strict proof thereof, if material; but, he avers, the 
fact is immaterial for the reason that if true the application would 
be of no legal effect, the land being then covered by an outstanding 
uncanceled and unrelinquished coal declaratory statement. 

(4) Answering averments in Par. 4 respondent admits that the 
records ot the Land Department show that on May 12, 1910 relator 
did file coal land application for the land in controversy the same 
being known as Evanston 05477 and that thereafter proceedings were 
had and taken by relator as set forth in said paragraph; further an¬ 
swering he says that if the sum of $800 was then deposited by relator 
as the appraised value of said land for coal, said money was not at 
that time accepted or received by any officer of the Land Department 
as a consummation of any offer to purchase said land butwas received, 
if at all, subject to further investigation and consideration ol the ap¬ 
plication of relator; further answering he says that on and prior to 
Mav 12 1916 the land was not vacant land but was in the actual pos¬ 
session of one Charles Lackey and seven other individuals, including 
George Durnford, relator’s husband, and Neil, her stepson, 
26 who on May 4,1916, had made location of said land under the 
placer mining laws of the Lnited States, that on or about 
April 28 or 29, 1916, the said Lackey, assisted by said George and 
Neil Durnford, moved an oil drilling rig onto said land and com- 
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meneed drilling for oil on May 1, 1916; that on May 9, 1916, the 
seven other locators conveyed their interest in said locations to said 
Lackey and on the same day said Lackey and George Durnford en¬ 
tered into an agreement whereby Lackey in return for the use of a 
cabin and tools belonging to said Durnford and for protection to said 
Lackey in mining coal for use in operations agreed that said Durn¬ 
ford should have one-tenth of the net value of any oil discovered on 
the land in controversy; that prior to that date, to wit, on May 4, 
1916, said locators duly posted notice of location on said land as re¬ 
quired by law, and thereafter on May 11, 1916, filed true copy of said 
notice in the office of the county recorder of the county wherein the 
land is situate; that on May 6,1916, Lackey claimed a discovery of oil 
on said premises and on the following day, to wit, May 7, said George 
Durnford and Neil Durnford and the relator made location of five 
oil placer claims on the land immediately adjacent to the land in con¬ 


troversy. 

(5) He admits the averments of Par. 5. 

(6) He admits the averments in Par. 6. 

(7) He admits the allegation in Par. 7. 

(8) He admits that on April 28, 1919, the register and receiver 
held a hearing at which both parties were represented and that testi¬ 
mony was introduced as alleged in the petition and he further states 

that at said hearing The said officers admitted into the record 
27 the statement or report of a mineral examiner of the General 
Land Office referring to another report of another mineral 
examiner; that the said reports were official reports of said officers 
made in the line of their duty and pursuant to their oaths as such 
officers; but he admits that neither of said officers was specially sworn 
as a witness at said hearing although the relator at said hearing did 
offer testimony in rebuttal. 

(9) He admits that the local officers rendered nonconcurring de¬ 
cisions as alleged in Par. 9 but denies that the receiver’s decision or 
recommendation was based almost wholly upon the said ex parte 
statements of the mineral examiners aforesaid. 

(10) He admits the averments in Par. 10. 

(11) He admits the averments of Par. 11 and says that the First 
Assistant Secretary arrived at his decision without passing upon any 
of the matters of fact to which the ex parte statements of mineral ex¬ 
aminers hereinbefore mentioned related, finding as a matter of fact 
that the land at the time of relator’s application was and since has 
been in the continuous exclusive and uninterrupted possession of the 
placer mining locators and their privies under color of title under the 
placer mining laws of the United States; that they have at large ex¬ 
pense performed drilling operations which ultimately led to actual 
discovery of oil within the limits of the claim sufficient in quantity to 
constitute a mineral discovery and that the land was not vacant coal 
land of the United States not otherwise appropriated at the time of 
filing relator’s application therefor and was not subject to entry under 
her application. 

(12) He admits the averments of Par. 12 but avers that 
28 there was no riding on the admissibility of said ex parte 
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statements or right to a new trial for the reason that the same 
was not material and was not considered by the Secretary in his dis¬ 
position of the case on appeal, his decision adverse to relator being on 
grounds as to which said statements bore no relation one way or the 
other. 

(13) Answering the averments of Par. 13 he says that the record in 
the Land Department shows that for two months prior to filing her 
application, although according to her own testimony she was resid¬ 
ing at Big Piney where her husband resided at the time of filing her 
application, relator was living in Evanston where she had gone for 
the purpose of improving her health; that as to whether or not she 
has since lived with her said husband respondent has no knowledge 
on which to predicate an admission or denial, and he therefore de¬ 
mands strict proof of the fact if the same be material to any issue 
herein 

(14) Answering the averments of Par. 14 he says that he has no 
knowledge as to whether or not on or about April 20, 1916, there had 
been any actual or attempted oil location of the land in controversy or 
any oil claim of any sort asserted to it, and he therefore demands 
strict proof of the allegation if material. And as to the averment 
that relator had no knowledge of the oil claim to the land on May 12, 
1916, if by that is meant actual knowledge, he has no information on 
which to predicate an admission or denial, or to express a belief and 
he therefore asks for strict proof of the same if material but he avers 
relator had at least constructive notice of the placer mining location 

made by Lackey, her husband and their associates. 

29 (15) Answering the averments of Par. 15 he says that on 

the evidence introduced at the hearing in the cause before 
him he found as facts that from and after May 1, 1916, the land was 
in the possession and occupancy ol Lackey, his associates, and suc¬ 
cessors in interest under a placer mining iocation made prior to re¬ 
lator’s application and that they had prosecuted work thereon to di» 
covery of oil; that he has no personal knowledge of the specific alle¬ 
gations of Par. 15 as to what said Lackey, his associates, or successors 
did or did not do and demands strict proof of the relator’s allegations 
if the same be material, as to which he avers that the material facts 
have already been passed upon by him adversely to the relator and 
that his judgment and determination or finding of the facts he is ad¬ 
vised and avers are not subject to review by the courts. And further 
answering said paragraph he says that any physical or other con¬ 
flict or controversy as between relator and persons claiming said land 
under the mining laws of the United States constituted a subject for 
cognizance by a court of proper jurisdiction and would not be a mat¬ 
ter to be passed upon or determined by the Land Department of the 
United States. 

(16) Answering the averments ol Par. 16 he admits that the rec¬ 
ord shows that the drilling of a second well commenced in the sum¬ 
mer of 1918 and that oil was developed in quantities to constitute a 
discovery in October, 1918, subsequent to issuance of certificate to 


3—3792a 
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the relator but he avers that the issuance ot said certificate to relatoi 
on July 29, 1918, was erroneous because the same was issued during 
the period allowed by the Hides of Practice prescribed by the Secre- 
tarv of the Interior within which the protestant might appeal 
30 to the Secretary from the decision of the Commissioner dis- 
missing his protest against the coal land application ot relator 
and because within said period so allowed for such appeal an appeal 
was taken but that said appeal was not transmitted to the Secretary 
for the reason that said Lackey had also filed an amended or supple¬ 
mental protest on which said Commissioner ordered a hearing. 

117 ) lie denies the averments of Par. 17 and states the facts to be 
that the Cretaceous Oil Company, successor in interest to the original 
locators, is an applicant for oil leases under the provisions of the act 
of February 25, 1920; that pursuant to the requirements under that 
act said company has executed and tendered a quitclaim deed of said 
land to the United States; that said application lor lease is still under 
advisement and the said deed is held subject to the ultimate action ot 
the Department and is not effective unless and until it has been ac¬ 
cepted bv the United States as an incident to granting such lease. 

(18) lie admits the averments of Par. 18 but says that while re¬ 
lator may have charged in unverified briefs and oral arguments that 
the said location was a dummy location, fraud in the location was 
neither charged nor put in issue at the hearing and was not an issue 
upon which respondent was called upon to pass or could have prop¬ 
erly passed; and that further the truth or falseness of said unverified 
assertion would be a matter wholly between the l rated States and the 
oil claimants affecting their right to a patent under the mining laws. 

(19) Answering the averments of Par. 19 as to whether now or at 
any time relator was qualified under the coal land laws ol the 

31 United States to take said land he says that he has never ad¬ 
judicated the fact and has no knowledge other than in said 
petition contained and averred as to whether she was and is so quali¬ 
fied' and he therefore can neither admit nor deny the averment but 

demands strict proof of the allegation if the same may become mate- 
* 1 

(20) Answering the averments of Par. 20 he admits that it does 
not affirmatively appear that any officer of the United States ever 
save said Lackey or his associates permission or authority to go upon 
said land or make an oil location therein; but he avers that the same 
is immaterial and that no such permission is required; and he fur¬ 
ther «ays that the said land at the time of said location was in the pos¬ 
session of George Durnford, claiming under his coal declaratory state¬ 
ment, and avers that said location was made with said Durnford s 

participation, consent and assistance. . , . 

(21-24) Answering the averments of Pars. 21-24 he says that he is 
advised that the same presents mere conclusions of law which he need 

not answer. . . , , , ,, 

(25) Answering the averments of far. 2o, he is advised that the 

same presents conclusions of law which he need not answer but says 
that any investigation of the coal or oil character of the land, made as 
recited in said paragraph, was made ex parte and did not necessarily 
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form the basis of any final action by the Land Department; that the 
issuance of final certificate was premature and irregular for reasons 
herembefore set forth and so wholly failed to vest in relator the equi¬ 
table title to the land. 1 

(26-27) He is advised that the averments of Pars. 26-27 present 
mere conclusions oi law which he need not answer 

o 9 , (28) Answering (lie averments of Par. 28 he says that he 

61 j 88 n ,9 information on which lo base a denial or admission of 

the allegations therein and asks for strict proof of the same if 
material. 

(29) Answering the averments of Par. 29 he says that the ulti¬ 
mate action of the Land Department as hereinbefore shown was 
taken without any regard to the said ex parte statements or the facts 
to which they related, and that the facts being wholly immaterial to 

■ e point on whicli said ultimate action or decision was based, there 
vas and is no occasion lor a new trial 

(30) Answering the averments of Par. 30 he says that so far as it 
na> be deemed to contain any allegation of fact it is a repetition of 

the allegations of Par. 18 of said petition which have already been 
answered by respondent and that in so far as it is a mere statement of 
a conclusion of law he is advised that he need not answer. 

(31-34) Answering the averments of Pare. 31-34, he is advised 
that the same present conclusions of law which he need not answer 

19 loift i, T," er r pond . en ' sa - vs lha < if in fact prior to Mav 
■ 1,16, relator did make tender of a. coal land application and if 

upon such tender her filing was refused for any reason, the Rules of 

Practice governing procedure in the Land Department gave her a 

light of appeal from such action; that the records of the Land De- 

pan men t fail lo show any such tender prior to May 12, 1916 or that 

any appeal from such adverse action was ever taken by relator bv 

leason whereof it became the plain duty of the respondent to decide 

the case or matter upon the facts as found by him to exist at the date 

when relators tender is shown by the records to have been 
made, to wit, on May 12, 1916. 

Wherefore, having made full and complete answer to the 
petition and return to the rule to show cause, he prays that said rule 
may be discharged; that said petition may be dismiied and that lie 
may go hence with Ins reasonable costs without day. 

ALBERT B. FALL, 

EDWIN A. BOOTH, Secretary of the Interior. 

Solicitor. 

C. EDWARD WRIGHT, 

Attorney for Respondent. 

District of Columbia, ss: 

tha)hA\ B ‘ Fa i"’ SeCI ' e H lry of thc In ‘«rior, on oath deposes and says 
that he has read over and is acquainted with the contents of the afore- 
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going answer by him subscribed; that the matters of fact therein set 
forth he is informed are true and he believes them to be true. 

ALBERT B. FALL, 
Secretary of the Interior. 


Subscribed and sworn to this 21 day of November, 1921. 

Before me: 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 


34 Demurrer to Respondent s Answer. 

Filed November 28, 1921. 

* ***** * 

Comes now Nelida A. Durnford, the relator, and says that the re¬ 
spondent’s answer and return is bad in substance. 

1 SAMUEL HERRICK, 

Attorney for Relator. 


Note.—O ne of the matters of law intended to be argued is that a 
so-called oil location made without a discovery of oil, and upon which 
no discovery is made until years later, is invalid and could not pre¬ 
vent attachment of rights under a purchase of the land from the Gov¬ 
ernment, upon which purchase final certificate issues prior to any dis- 
eoverv of oil. 

SAMUEL HERRICK, 

Attorney for Relator. 


Supreme Court of the District of Columbia. 

Friday, January 0, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 


presiding. 

* 


Upon consideration of the Relator’s demurrer to the Respondent s 
answer to the rule to show cause herein, it is ordered that said de¬ 
murrer be, and it is hereby overruled; whereupon the Relator now in 
open Court says that he will stand upon his demurrer. 

35 Therefore it is considered that the rule to show cause herein 

be, and the same is hereby discharged, the petition is dis¬ 
missed, and that the Respondent recover against the Relator the costs 
of his defense, to be taxed by the Clerk, and have execution therefor. 

From the foregoing the Relator by his Attorney in open Court 
notes an appeal to the Court of Appeals and the maximum of an un¬ 
dertaking for costs on said appeal is hereby fixed in the sum of One 
hundred dollars ($100.), or, in lieu thereof a deposit of Fifty dollars 
($50.). 
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Memorandum. 

January 27, 1922.—$50 deposited in lieu of appeal bond. 

Assignment of Errors. 

Filed January 27, 1922. 

^ ^ 

The Court erred: 

1. In overruling the demurrer to the answer. 

2. In not granting the petition. 

3. In failing to hold that relator acquired a vested interest in the 
land in controversy by reason of her acts shown by the pleadings. 

4. In not holding that by her coal application, payment and final 
proof thereon, and by the Department s issue of filial certificate after 
lengthy investigation, the relator acquired a vested interest in the 
land and the respondent should have issued a patent thereon. 

5. In not ruling that the so-called oil locations made by 
36 Lackey et al. were invalid because not preceded by proper dis¬ 
covery, and that same were not validated by a discovery made 
more than two years later, without diligent prosecution of work in the 
meantime and in the presence of the adverse claim of relator. 

6. In not deciding that respondent or his subordinates acted erro¬ 
neously in admitting into the record and considering as evidence un¬ 
sworn reports of special agents, not subjected to cross-examination, 
and in refusing to order a new trial on that account. 

7. In holding that a purchase of coal lands from the Government 
is defeated by any occupancy of the land whatsoever, no matter if 
that occupany be invalid and be maintained by force and threats. 

8. In not ruling that it was the duty of respondent to pass upon 
the contention made before him that the oil location was invalid be¬ 
cause made by seven “dummies” for the benefit of the eighth, before 
holding the coal cash purchase defeated by the oil location and the 
occupancy of the land by the oil claimants. 

9. In not deciding that relator has no adequate remedy other than 
through the issuance of a writ of mandamus. 

SAMUEL HERRICK, 

Attorney for Relator. 

Service of copy acknowledged this 26 day of January, 1922. 

C. EDWARD WRIGHT, 

Attorney for Respondent. 
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Designation of Record. 
Filed January 27, 1922. 


In making up the transcript of record in the above-entitled cause, 
the Clerk will please include the following: 

1. The petition. 

2. The exhibits attached to the petition. 

3. The answer. 

4. The demurrer. 

7). The order overruling demurrer; notation that relator stands on 
the demurrer; notation as to judgment entered and appeal therefrom. 
0. Assignment of errors. 

7. This designation. 

SAMUEL HERRICK, 

Attornc]i for Relator. 

Service acknowledged this 26th day ot January, 1922. 

C. EDWARD WRIGHT, 

Attorney for Respondent. 




Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 37, 
both inclusive, to be a true and correct transcript ol the leooid, a* 
cording to directions ol counsel herein tiled, copy ol which i." made 
part of this transcript, in cause No. 66108 at Law, wherein l nited 
States ex rel. Nelida A. Durnford is Relator and Albert L. ball, Sec¬ 
retary of the Interior is Respondent, as the same lemains upon the 
tiles and of record in said Court. 

In testimony whereof, l hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of February, 1922. 

| Seal of the Supreme Court of the District of Columbia. | 


MORGAN II. BEACH, 

Clerk. 


L. M. G./E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 3792. 
United States ex Rel. Nelida A. Durnford, appellant, ys. Albert B. 
Fall. Secretary of the Interior. Court of Appeals, District of Colum¬ 
bia. Filed Mar. 9, 1922. Henry W. Hodges, clerk. 
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Court of Appeals of toe District of Columbia 

October Term, 1922. 


United States, Ex Rel. 
Nelida A. Durnford, 
Appellant, 
vs. 

Albert B. Fall, 
Secretary of the Interior. 


BRIEF AND ARGUMENT FOR APPELLANT. 


The case was tried on appellant’s demurrer to the appellee’s 
answer. The court overruled the demurrer. Appellant standing on 
her demurrer, judgment denying the writ 

missing the petition was entered. The appeal is from this 
judgment. 

STATEMENT OF THE FACTS. 

There are involved in this case forty acres of land in the Evans¬ 
ton district, Wyoming, which were withdrawn and classified by 
the Interior Department as coal land, many years prior to the cir¬ 
cumstances mentioned below, and which have since been held by 
the Department as coal land at the appraised value of $10.00 an 
acre, such classification and appraisal having never been disturbed 

(Record, page 2). 

In October, 1914, one George Durnford filed a coal declaratory 
statement for the land, but never completed it (Record, page 5). 

On April 20th, 1916, Nelida A. Durnford, relator here, at¬ 
tempted to make a coal cash entry of the land and tendered the 
necessary purchase price, but this was not accepted because of the 
said prior declaratory statement of George Durnford. Then upon 
the advice of the Register of the United States local land office, the 
relator proceeded to secure a relinquishment from George Durnford, 
filing this and her coal application on May 12th, 1916, thereafter duly 
posted and published notice of it, and on July 5th, 1916, filedproof 
of such posting and publication, also deposited the sum of $800.00 


No. 3792. 

No. 7, Special Calendar. 



as ihe appraised price of the land, receiving regular receipt there 
from the Receiver of the local land office (Record P a f 2 , 9). 

During the period of publication and on June 24th, 1916, protest 
against this coal application was filed by Charles Lackey upon alle¬ 
gations that with seven other persons he had located the land as 
oil had made an oil discovery, and that it was more valuable or 
that purpose than for any other purpose (Record page 2) 

This alleged oil location was assigned to Lackey by the seven 
other locators only a few days after the location, and before it was 

recorded in the county records (Record, pages 2, 5). 

In September, 1916, the Commissioner of the General Land Office 
directed a mineral examiner to investigate the said tract of land 
and the various applications for it. As a result of such investiga¬ 
tion, the mineral examiner reported that there was no evidence o 
any oil underlying the land, that there was only a remote possibility 
of such, that the land had no value whatever for oil, that he doubted 
whether any oil was found as claimed by Lackey, that if there had 
been it was too slight to indicate that oil could be produced in com¬ 
mercial quantities; but that the land was chiefly valuable for its 
coal deposits, and he therefore recommended that the money te 
dered by Mrs. Durnford be accepted (Record, pages 2, 12). 

This report was duly approved by the Field Service of the Genera 
Land Office, and the case was clearlisted by that service. There- 
after and on July 24th, 1918, the General Land Office dismissed the 
protest of Lackey and directed the local office to issue final certifi 
cate to Mrs. Durnford upon her filing evidence within thirty days 
that the purchase money before mentioned was her °™ se P*™} e 
property and not that of her husband (Record, P a f es J> 12 ); Wl J“\ 
in five days Mrs. Dulrnford filed her corroborated affidavit to that 
effect, and theeupon final certificate issued to her for said tract of 

land (Record, pages 2, 13, 14). . 

On August 6 1918, Lackey filed a second protest against Mrs. 
Durnford’s entry in which he set up additional allegations, one be¬ 
ing to the effect that the land was entirely worthless for its coal 
deposits because they were very soft and of exceedingly inferior 
grade. On September 9th, 1918, the Commissioner of the Genera 
Land Office ruled that if these charges could be established the coal 
classification of the land should bq set aside, and he thereupon or- 
dered a hearing between the parties on such charges (Record, pages 

2 3). 

Such hearing was heard before the local land office commencing 
April 28th, 1919, and as result separate decisions were rendered, 
that of the Register being in favor of the coal application, while 
that of the Receiver was against it: but the latter was based almost 
entirely upon some ex-parte statements of special agents or mineral 
examiners introduced into the record, although more than four 
hundred pages of legal evidence had been submitted. On appeal, 
the decision of the Register was reversed and that of the Receiver 
affirmed by the General Land Office, which found as facts the ex 
parte statements made by said special agents, though not corro o- 
rated by any admissible evidence (Record, page 3). 


On further appear, the First Assistant Secretary of the Interior 
decided that the evidence in the record fell far short of establishing 
a legal discovery of oil or gas on the land in May, 1916, or in the well 
commenced at that time. Accordingly the classification of the land 
as being valuable for coal and its appraisal as such were sustained; 
but it was further held that in another well begun in the summer of 
1918 an oil discovery was made in October, 1918, at a depth of more 
than 1000 feet, and that as the land had in the meantime been in the 
continuous occupancy and possession of the oil claimants it was not 
subject to coal entry; wherefore Mrs. Durnford’s entry was held 
for cancellation. A motion for rehearing of the case was duly filed 
and denied by the Department (Record, pp. 3, 4). 

The Department failed to pass upon the question of the admissi¬ 
bility into te record of the said ex parte statements of special agents ; 
ndr upon the allegations that the alleged oil location of Lackey 
et al. was a mere “dummy location,” having been made solely for 
his own interest and benefit, and for the oil company which suer 
ceeded him; though these allegations were repeatedly made by 
brief and argument before the Department (Record, pp. 4, 5). 

At the time of relator’s first attempt to make coal entry there had 
been no oil claim of any kind asserted to the land' nor had she any 
knowledge of such an oil claim when she filed application on May 
12, 1916 (Record, page 4). 

At all times during the above proceedings appellant was duly 
qualified under the coal land laws of the United States (Record, 
page 5). 

ARGUMENT 

The principal question involved in this case is whether or not a 
purchase from the United Stated Government of coal lands by one 
duly qualified can be avoided or in any way affected by the location 
of the land as an oil claim, without the antecedent discovery of oil 
and without any discovery of oil until more than two years later. 

These facts are admitted by the Department in its various de¬ 
cisions herein, and are practically admitted by the respondent’s 
answer (Record, pp. 17, 18), but, at the same time, the Department 
contends that the oil claimants were dn possession of the land. Our 
averment in the bill that such possession was without continuous 
and uninterrupted, work leading to the discovery of oil is not con¬ 
tradicted by the respondent, but, instead, he states (Record p. 17) 
“that he has no personal knowledge of the specific allegations of 
paragraph 15 as to what said Lackey, his associates or successors 
did or did not do, and demands strict proof of the relator’s allega¬ 
tions if the same be material.” 

This dn itself, we respectfully submit, is an admission fatal to the 
position of the respondent. For both the Department and the 
courts have heretofore uniformly held that in order for an oil loca¬ 
tion, made without discovery, to be validated by the making of a 
subsequent discovery, the oil claimants must have been engaged in 
the continuous, bona fide work of actually drilling for oil, such work 
being ultimately successful. In the present instance there was a 


hiatus from the spring or summer of 1916 until the summer of 
1918, which hiatus we have averred was not filled in y p 
formance of any actual work looking toward the discovery of oil, 
and this averment has not been, denied by the respondent, but, in¬ 
stead, he admits lack of any knowledge on the subject. it ao . 

Thus, in the case of Butte Oil Company (40 L. D., 60/), it ap 
peared that the company had drilled a well 1,400 f eet e P> 
struck no oil and thereupon discontinued its operations, though de¬ 
veloping a small flow of natural gas, and that there was a seepage 
of oil beneath a large rock upon the surface of a spring of water 
which when collected in a bottle proved to be petroleum oil. The 
First Assistant Secretary of the Interior thereupon constdered nu¬ 
merous departmental and court authorities, and held that while the 
gas and the seepage were possible indications of oil lying at ani u - 
known depth, they could not be regarded as a discovery of oil as 
the basis of a placer mining location, and, accordingly, that the 
claims were invalid and did not prevent the lands passing into the 
Glacier National Park ; concluding thus: “the lands graced there¬ 
in became a part of that park by virtue of the act of May 11, 1910, 
anrl a later discovery of oil would be of no avail. 

In Bay vs. Oklahoma Southern Gas, Oil & Mining Company 
et al. (73 Pacific Rep., 936, 940), the Supreme Court of Oklahoma 
held that mere surface indications would not support an oil loca¬ 
tion but that “until some body or vein has been discovered from 

which the oil can be brought to the surface, it can .J* ' 

ered of sufficient importance to warrant a location under the mineral 

^Tn the leading case of Miller vs. Chrisman (10 Pacific, 1083), there 
were similar indications as to discovery of oil, namely, there was oil 
upon the surface of water in a spring, also oil dripping over a rock 
about two feet high, but the Supreme Court of California thus ruled 
“This is all of the ‘discovery’ which it is even pretended 
was made under the Barieu location, within the meaning of 
the law. To constitute a discovery, the law requires some¬ 
thing more than conjecture, hope, or even indications. 1 he 
geological formation of the country may be such as scientific 
research and practical experience have shown to be likely to 
yield oil in paying quantities. Taken with this there may be 
other surface indications, such as seepage of oil. All these 
things combined! may be sufficient to justify the expectation 
and hope that, upon driving a well to sufficient depth, °t) ma y 
be discovered; but one and all they do not, in and of them- 
selves, amount to a discovery. , 

Similar evidences or “indications of oil” are found in Nevada 
Sierra Oil Company vs. Home Oil Company et al. (98 Fed. Rep., 
673) but Circuit Judge Ross properly ruled that “mere indications, 
however 1 strong, L not, in my opinion, sufficient to answer the: re¬ 
quirements of the statute, which requires, as one of the essential 
conditions to the making of a valid location of unappropriated pub¬ 
lic land of the United States under the mining, laws, a discovery of 
mineral within the limits of the claim. Revised Statutes, Sections 



2320, 2329; Mining Co. vs. Doe, 56 Fed. Rep., 685. * * * While, 
as has been said, the statute requiring a discovery of mineral as one 
of the essential conditions of a valid location of land under the min¬ 
ing laws should be liberally construed on behalf of bona fide loca¬ 
tors, no court would be justified in ignoring the statutory require- 
ment. ,, It was furthermore ruled that a subsequent discovery might 
validate the claim, providing that “no rights of any third party hav¬ 
ing in the meantime intervened.’ , The court then quoted from the 
decision in the case of Erwin vs. Perego (35 C. C. A., 484 ; 93 Fed. 
Rep., 609, 611), to the effect that there must be both a discovery of 
mineral and distinct marking of the boundaries of the claim, and 
“no appropriation of the land is made until both these requirements 
are fulfilled, and until that time the lode and land sought are open 
to location and appropriation by any competent locator.” (Under¬ 
scorings are ours, both here and elsewhere in this brief.) 

In Southwestern Oil Company vs. Atlantic and Pacific Railroad 
Company (39 L. D., 335), it was found that the land in question had 
existing upon it a stratum of bituminous sandstone or shale, about 
^ix feet in thickness, from which at various points a small quantity 
of oil seeps; but it was held this did not constitute a sufficient dis¬ 
covery to support a valid mining location. In response to the oil 
company’s contention that further opportunity should be afforded 
it to establish the minejral character of the land, the Department 
held that as the land, with other tracts, had been withdrawn from 
sale and settlement and set apart for the use of the Indians, in view 
of such withdrawals, “and of the manifest invalidity of the locations 
upon which the protestant bases its right to the land, the Depart¬ 
ment is unable to conceive what benefit would accrue to the protes¬ 
tant by affording it opportunity to be allowed to submit further evi¬ 
dence, as, in no event, in the presence of the withdrawal, could the 
protestant perfect its asserted claim to the land.” 

In the case at bar the claim of Mrs. Durnford based upon her coal 
application, payment and final proof, is analogous to the claim of the 
Indians in the case cited. And since, therefore, the Southwestern 
Oil Company could not possibly perfect its oil claim there in the 
presence of the Indian withdrawal, the same holds good as to the oil 
claim of Lackey, made without discovery and never perfected by a 
discovery until subsequent to all of the steps by which Mrs. Durn- 
ford’s title to the land was perfected. 

The same request was made in the case of the Butte Oil Com¬ 
pany, supra, but the Department summarily denied it (40 L. D., 
606), because “as a discovery is a condition precedent to the making 
of a valid mining location, the present claims were invalid at the 
time of the creation of the Glacier National Park,” and, accordingly 
no opportunity could be given for the prosecution of further devel¬ 
opment work. 

So in the instant case, there having been no precedent discovery 
of oil by Lackey or any of those associated with him or succeeding 
to him, their claims were invalid at the time of the filing of the 
Durnford application, also at the time of the Durnford payment for 
the land, and also at the time of the issuance of the Durnford final 


certificate so that no further opportunity could be afforded Lackey 
to make a discovery, and any discovery later made could avail hn 

" it makes no difference that in the two departmental cases above 
cited the rights which attached prior to discovery were those of the 
United States acting in one case for the benefit of Indians and in 
the other case’for the sight-seeing and camp-making pubhc at Urge, 
while in the present case the claimant is an individual. The fact re 
m-.h,s that Mrs. Durnford stands here in the snoes of the Lmtcd 
States that she was allowed an entry of the land by it, that he 
money n, payment was taken by i, and that the fina certificate was 
issued to her conveying to her the title of the United 
qiiHi issuance the Government was a mere trustee f » i.. 

became n law he real owner of the property, though with an obli¬ 
gation on the part of the United States to issue to her the usual 

muniment of title, namely, a patent. nldination of 

Nor can the appellee in the present case escape the obligation ot 

faw being that a mineral location, made without discovery, is in 

rsJittss “ a;*. % 

.. . .«• t u~ t T ackev not only remained in possession, bin 

ShV:nS«3"n and diligent work looking toward . 

liscoverv No/ such findings were made in any of the decisions in 
4-1 ’ pqcp nnrl 'iccordingly the respondent can not sustain those de 

that he P did not know whether there was 

such woTdone or not, and that we should strictly prove our alle¬ 
gation Aat there was no such work. Whether such work was ac- 
fuaUv* done is a matter of defense to be established by the respon- 
dent^and hence the burden of proving the nonexistence of whic 

Ca Aiiropos oTtheTact oTme^contlnued possession of the land giv- 
ing an od claimant no rights and also. preventing no' approbation 
of the land by other claimants, we will quote from the decision o 
the U S Circuit Court for the Southern District of California in 

Olive Land and Development Company vs.i^ufthe*character 
Vo A Ppn 568 572) Therein, after setting out fully the character 

“i.Sed by the oil el.ta.nU and 
cision of the Circuit Court in the Nevada-Sierra Oil Company case 

(sunral Circuit Judge Ross thus held. 

‘ That decision seems to have occasioned surprise among 
those seeking to acquire from the government land supposed 
to contain oil although it was, as shown in the opinion de¬ 
livered at the time, in strict accord with the provisions of 



the statute, and is abundantly supported by the authorities. 
Davis’ Adm’r v. Weibbold, 139 U. S. 507, 522 ; Dughi v. Har¬ 
kins, 2 L. D.* 721; Cleghorn v. Bird, 4 L. D., 478; Commis¬ 
sioners v. Alexander, 5 L. D., 126; and numerous cases cited 
in Davis’ Adm’r v. Weibbold. * * * Applying the law to 

the facts as made to appear by the pleadings in the present 
case, it is clear that the location of the lands in controversy 
by the predecessors in interest of the defendants in October, 
1899, under the statute relating to placer claims, amounted 
to nothing, for the reason that no discovery of oil or other 
mineral had then been made, nor, indeed, has yet been made, 
in or upon any part of the lands in controversy. It is not 
pretended that the defendants or their predecessors remained 
in the actual possession of any part of the premises; and, if 
they had, the law is well settled that mere occupancy of the 
public lands and improvements thereon give no vested right 
therein as against the United States, and consequently not 
against any purchaser from them. Neither the defendants 
nor their predecessors in interest had made such a location 
as prevented the lands from being, in law, vacant. Others 
had the right to enter upon the lands for the purpose of tak¬ 
ing them up under the mining laws, if it could be done peace¬ 
ably and without force, or to acquire the government title 
thereto by any other legal means. Sparks v. Pierce, 115 U. 
S. 508: Belk v. Meagher, 104 U. S. 279, 287; Garthe v. Hart, 
73 Cal. 541; Hdrswell v. Ruiz, 67 Cal. Ill; McCormick v. 
Varnes, 2 Utah, 355; Hopkins v. Noyes, 4 Mont. 550.” 

In the present case there has been no finding by the Department, 
and even no suggestion in any of its decisions, that the relator here, 
or those claiming under her, used any force or went upon the land 
other than peaceably. In fact, the only force used was that against 
her, when Lackey gave her stepson a beating to prevent his taking 
coal, and threatened future chastisement should he return to the 
land. 

In a later leading case in the United States courts, namely, that 
of United States vs. McCutchen et al. (238 Fed. Rep., 575), Judge 
Bledsoe held: 

“It is hornbook law, of course, that the successful location 
or appropriation of mineral lands of any sort, to be valid, 
must be accompanied by a ‘discovery.’ (page 584) * * * 

In this behalf I can see no escape from, the conclusion that, 
as against the government, if the defendants had made such 
a location of, and ‘discovery’ upon, the land in question, as to 
invest them with a right of property therein, they had made 
such location and ‘discovery’ as to entitle them, as a matter 
of law and of right, to a patent. Conversely, if they had made 
no such ‘discoverv’ as to entitle them to a patent as against 
the government, they had made no such ‘discovery’ as to vest 
them with rights in' and to the property. McLemore v. Ex¬ 
press Oil Co. 112 Pac. 59.” 



And a w ain on page 579 appear the following rulings of the court, 
which,’ we submit 1 ! effectually dispose of the contentions of the ap¬ 
pellee h e rem^tow,t q{ the United States, as the same have 

been enacted from time to time and as they have been con- 
strued by the courts, I think it may he safely asserted tha 
one who^nters upon the public domain and locates land as 
°or its mineral content, as oil land, though he may erect ap¬ 
propriate monuments, and post and properly file location no¬ 
tices, if he makes no ‘discovery’ of mineral, acquires n ° 
of any nature against the government or any private individ¬ 
ual, save thd right to proceed with diligence to effect ana- 
tua’l discovery of mineral,*gas^ or oil. * * 

“With respect to oil land, at least, arising out of the neces¬ 
sities of the case, discovery may, if not must e 

Upon discovery, however, whenever attained in the absence 
oflntervening rights of a superior nature, the same rights 
and results flow as if discovelry had preceded location, and, 
pending discovery, the locator, after location, possesses a o 
die substantial, rights consequent upon a discovery itself as 
long as he continuously engages himself with diligence in 
seeking for oil upon the claim. But in the absence of a dis¬ 
covery! and in the absence of diligent prosecution of work 
leading to a discovery, even though in actual possession of 
the property, as against the government, at least, he is sub- 
iect at any time to the possibility of a withdrawal of the pnv- 
ileges offered to him and consequent termination of his 
rights. His status is in the nature of a tenancy at sufferance. 
Mining Co. v. Tunnel Co., 196 U. S. 337; Cosmos Explora¬ 
tion Co. v. Gray Eagle Oil Co., 112 Fed. 4: McLemore w Ex- 
press Oil Co., 158 Cal. 559; Hirshfield v. Chrisman, 40’ L.D. 
112; Miller v. Chrisman, 140 Cal. ^ ; Chrisman. v ’ wafo’ 
197 U S 313; Borgwardt v. McKittrick Oil Co., 164 Cal. 650, 
Smith v. Union Oil Co., 166 Cal. 217; Tuolumne Consolidated 
Mining Co. v. Maier, 134 Cal. 583; Olive Land & Develop¬ 
ment Co. v. Olmstead (C. C.) 103 Fed. 568; New England 0.1 
Co. v, Conidon, 152 Cal. 211; U. S. v. Midwest Oil Co 236 
U. S. 459: In re Lowell, 40 Land Dec. 303; U. S. v. McCutch- 

The Department has issued Instructions 138 L. D., 4091 to the 
effect that “a mere paper location, not based upon valid discovery 
of mineral, does not withdraw the land from Indian allotment. 

Referring to the admitted fact that the oil locations here involved 
were made bv eight individuals for 160 acres but were transferred 
a few davs later to one of these individuals, and that no discovery 
was made until more than two years later, we suggest that the De¬ 
partment has frequently held, as in the very well considered de¬ 
cision in H. H. Yard et al. (38 L. D„ 59, 68), that “a placer location 
for 160 acres, made by eight persons and subsequently transferred 




to a single individual, invalid because not preceded by discovery can 
not be perfected by the transferee upon a subsequent discovery. 

To the same effect was the later decision in Bakersfield Fuel and 
Oil Company (39 L. D., 460), in which the Department further 

ruled: . 

“Discovery of mineral is the one absolutely necessary pre- 
requisite to the initiation of title to mineral lands on the pub¬ 
lic domain. Until discovery is made the so-called locators 
hold their possession by sufferance and not by right, until 
discovery is made they acquire no interest in the public do¬ 
main and have nothing to convey. But it is pressed upon our 
attention that locations are frequently made without dis¬ 
covery of mineral and that upon discovery the claims relate 
back to date of location. It is true that the Department often 
recognizes the validity of such locations by relation, but the 
doctrine of relation has never been invoked to the disadvan¬ 
tage of intervening adverse claimants, nor to permit any one 
to secure more land in an indirect method than he could 
directly.” 

These decisions were rendered by the Department itself, are 
merely representative of a large number of others, and follow the 
Federal and State courts. As to the Olson case, on which appellee 
relied below and which he will doubtless cite here, it is only neces¬ 
sary to note the fact that therein no final entry had b.een allowed, 
and that both parties were claiming the land as coal: in both re¬ 
spects there being a clear distinction between it and the present 
case. Moreover, this honorable court evidently based its decision 
in that case as much upon Olson’s alleged attempt to secure valu¬ 
able improvements made by his adversary as upon the question of 
occupancy. Here Lackey stands more nearly in the shoes of Olson 
than does Durnford: namely as to the time when the rights of a 
public land claimant take effect, and after which they are not af¬ 
fected by subsequent changes in the land. The main issue here in¬ 
volved. is so similar to those in the recent cases of the States of 
New Mexico and Wyoming (255 U. S., 367 and 489), one of which 
was decided by this honorable court, that we believe it necessary 
merely to cite those. 

In conclusion we point out the circumstance that the oil company 
succeeding Lackey has tendered to the government a release of the 
oil location and applied for a mere lease in lieu thereof (Record, 
pp. 4, 18) ; hence no patent will ever issue, and the relator will never 
have the opportunity to bring suit in the appropriate U. S. District 
Court to establish a trust in her favor. Accordingly, mandamus is 
the only remedy available to her, and we submit that the court be¬ 
low erred in denying her such relief. 

With a prayer that that decision be reversed, and the writ of man¬ 
damus directed to issue, this case is 

Respectfully submitted, 

SAMUEL HERRICK. 

P. W. SPAULDING, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1922. 

United States ex rel. Nelida A. 

Durnford, appellant, No. 3792. 

v. • No. 7, Special 

Albert B. Fall, Secretary of the Calendar. 

Interior. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COL UMBIA. 

BRIEF FOR APPELLEE. 

The appellant’s statement of the case gives a 
color to it which a full and correct statement will not 
justify. The facts are these: 

George Durnford, appellant’s husband, filed a coal 
declaratory statement covering the land in contro¬ 
versy in 1914. On April 25, 1916, he was notified 
that his application was rejected subject to his right 
of appeal (R., p. 15). April 28 or 29, 1916, Charles 
Lackey, George Durnford, and Neil Durnford (appel¬ 
lant’s stepson) moved an oil drilling rig onto the land 
and commenced drilling for oil on May 1, 1916. On 
May 4, Lackey and seven others, including George 
and Neil Durnford, made formal location of the land 
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under the placer mining laws of the United States, 
posting the location notice required by law. May 6, 
Lackey claimed a discovery of oil and on May 7, 
George, Neil and the appellant made location of five 
oil placer mining claims on land immediately adjacent 
(R., p. 16). May 9, the seven other locators con¬ 
veyed to Lackey, and on the same day he and George 
entered into an agreement whereby for use of tools 
and a cabin and mining coal for use in operations, 
Durnford was to have one-tenth of the net value of 
oil discovered. May 11, copy of the location notice 
was filed in the office of the county recorder, and on 
May 12, George’s relinquishment of his coal declara¬ 
tory statement was filed in the local land office. 

On May 12, 1916, appellant filed her coal applica¬ 
tion for the land. But the land was not vacant land: 
it was in the actual occupancy of Lackey under the 
placer location and under the circumstances above 
narrated. Appellant’s allegations that she made 
“proper application” for the land on April 20, 1916, 
and that she was advised as to what to do by a local 
officer, are not admitted by the answer (R., p. 15) 
and it is immaterial, anyway, whether those allega¬ 
tions be true; for on April 20, 1916, the land was not 
vacant, but was occupied by George under his coal 
declaratory statement then of record and not yet held 
for cancellation. 

If the appellant deposited $800 with the receiver, 
as the appraised price of the land, on July 5, 1916, as 
she avers (R., p. 2), the money was not accepted or 
received by any officer in consummation of a purchase 


* 
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and sale, but was received, if at all, subject to in¬ 
vestigation and consideration of her application 
(R., p. 15). 

On June 24, 1916, Lackey filed protest against her 
application (R., p. 2). A mineral inspector investi¬ 
gated and reported that there had not been a dis¬ 
covery of oil and that the land was more valuable for 
coal. July 24, 1918, the Commissioner of the General 
Land Office, acting on this report, dismissed the 
protest and directed issue of certificate on appellant’s 
application upon her making a certain showing; and 
this was done July 29, 1918. But it was erroneously 
done and in violation of Lackey’s rights under the 
Rules of Practice (R., p. 18), because it happened 
within the period allowed for an appeal to the Secre¬ 
tary. As a matter of fact an appeal was taken and 
allowed but it was not docketed in the Secretary’s 
office for the reason that on August 6, 1918, Lackey 
filed an amended or supplemental protest on which 
the Commissioner himself ordered a hearing (R., p. 
18) and thus aborted immediate need of considera¬ 
tion of the appeal. 

The case went to hearing April 28, 1919 (R., p. 16). 
At the hearing, it is* alleged in the petition (R., p. 3), 
the statements of two special agents or mineral 
examiners, neither of whom were sworn as witnesses, 
were admitted, and it is claimed that the receiver’s de¬ 
cision which was adverse to appellant (the register hav¬ 
ing decided in her favor) was based almost wholly on 
those statements. It is true that such statements 
were admitted, they being official reports of officers 
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made in line of duty; but that the receiver’s decision 
was based as alleged upon those statements is denied 

The local officers disagreeing, both parties appealed. 
The Commissioner decided against the appellant and 
in doing so, found as facts certain matters evidenced 
by these two statements. The appellant appealed 
to the Secretary and assigned in part as error the 
consideration of the statements. It was unnecessary 
for the Secretary to pass upon the assignment, ow 
ever, for he affirmed the judgment below on August 
24, 1921 (R., p- 3), without passing upon any fads to 

which those two statements referred (R., P- 16 )- h ® 
Commissioner’s decision (R., p. 3) was predicated 
upon the proposition that the evidence sustained the 
protestant’s allegation, i. e., that the coal was 
inferior and worthless. The Commissioner ruled 
that the coal application and the coal classification 
should be set aside. The Secretary’s decision, how¬ 
ever was based on a different proposition (R., P- 16). 
He found that at the time of appellant’s application, 
and since, the land was, and has been, in the con¬ 
tinuous exclusive and uninterrupted possession o 
the placer mining locators and their privies under 
color of title under the mining laws of the United 
States; that they had performed drilling operations 
which ultimately led to the discovery of oil within the 
limits of the claim sufficient to constitute a minera 
discovery, and that the land was not vacant coal 
land of the United States not otherwise appropriated 



5 


at the time when appellant filed her application 
therefor and hence was not subject to entry under 
that application. 

These are the only material facts in the case. 
Appellant’s coal application stands rejected by the 
ultimate authority in the Land Department upon the. 
ground that at the time of filing said application the 
land was not vacant coal land of the United States 
not otherwise appropriated; and that ground results 
from the finding of fact made by the Secretary after 
he had considered the evidence in the record, exclud¬ 
ing those matters covered by the two statements 
whose admission appellant assigns as error. 

There are other matters alleged in the bill, but 
denied or explained in the answer, which can not 
affect, in our opinion, the judgment of this court. 

The law under which appellant attempted to ac¬ 
quire this land is section 2347 of the Revised Statutes, 
and it reads as follows: 

Every person above the age of twenty-one 
years, who is a citizen of the United States, 
or who has declared his intention to become 
such, or any association of persons severally 
qualified as above, shall, upon application 
to the register of the proper land office, have 
the right to enter, by legal subdivisions, any 
quantity of vacant coal lands of the United 
States not otherwise appropriated or reserved 
by competent authority not exceeding one 
hundred and sixty acres to such individual 

person, etc. 


6 


If this land was not vacant coal land of the United 
States not otherwise appropriated, appellant clearly 
has no right founded on the statute which she can 
be heard successfully to assert in this court or else¬ 
where. 

Whether the land was vacant or otherwise involves 
the determination of a fact. That fact has been 
determined by the appellee. There is no question 
about his jurisdiction to determine it. And there 
is no question about the conclusiveness of its deter¬ 
mination. Due process of law was accorded. There 
was no fraud, vitiating either the jurisdiction or the 
judgment. It seems to us that this is all that theie 

is to the case. 

ARGUMENT. 

The appellant’s argument is an attempt to muddy 
the waters. Much stress is given to the proposition 
that there can be no valid mining location prior to 
discoverv and that possession or occupancy confers 
no rights. In fact, the argument is principally to 
prove that the case of Lackey et al. is weak. But 
appellant must rest on the strength of her own case, 
and the basic point is whether on May 12, 1916, when 
she applied to purchase the land, it was open to pur¬ 
chase under the law which she invoked. 

That was the question before the Secretary and he 
determined it both on the law and on the facts. 

The appellant challenges the correctness of that 
determination; and the sole question here is, Can the 
court review him, disagree with him, and compel him 
to retract his own finding on the facts and his own 
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view as to the law and to substitute therefor the con¬ 
verse? 

This court has decided that question already in 
Payne v. United States ex rel. Olson , 50 App. D. C., 

\ 119, where, on page 122, you said: 

\ 

Moreover, he was called upon to determine 

^ * 

whether or not the land was open to entry at 
the time the relator entered it. Section 2347 
\ of the Revised Statutes (Comp. St. Sec. 4659) 

1 provides: 

“ Every person above the age of twenty-one 
years” shall “ have the right to enter, * * * 
any quantity of vacant coal land of the United 
States not otherwise appropriated or reserved 
by competent authority,” etc. 

Was this land vacant at the time the relator 
entered it? We have seen that the coal com¬ 
pany had its structures on it under a claim of 
right. What is meant by vacant lands is con¬ 
strued in Cosmos Exploration Co. v. Grey 
Eagle Oil Co. 112 Fed., 4, 13, 50 C. C. A. 79, 
89 (61 L. R. A. 230) where it is ruled that 
“ vacant lands are such as are absolutely free, 
unclaimed, and unoccupied.’’ While we do not 
decide the land was vacant within the meaning 
of the statute, because it is not our province 
to do so in this proceeding, we are firmly of 
the opinion that a decision by the Secretary 
that it was not would be entirely within his 
discretion and not subject to our control. If 
not vacant, then the relator had no right to 
enter it. 

No more need be said. 
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The strongest case cited in the appellant s brief, 
that is, the one most closely presenting issues, as 
appellant would have the court believe, that are m 
this case, is Olive Land & Development Co. v. Dim- . 
stead et al. (103 Fed., 568), from which an excerpt 
appears in the middle of the brief. The court wi , 
note that Judge Ross expressly said that it is np 
pretended that the defendants or their predecessors 
remained in the actual possession of any part of the 
premises.” The opinion, too, was not an opinion 
of an appellate court. Furthermore, Judge Ross 
said in the conclusion of his opinion that piainti 
was entitled to a protectse decree “until it shall be 
determined by the Land Department that the tract 
of land in controversy was not vacant and open o 
settlement at the time of its selection,” and that t e 
decree should cease to be operative if the Land 

Department should so determine. 

Now the same judge in a later case had occasion 

to review that opinion. In this later case the 
plaintiff had selected land covered by defendants 
oil placer location, on which no discovery of oil had 
been made until after the plaintiff’s selection. The 
defendants, by answer, showed that they were in 
possession and had oil drilling rigs on the land at the 
time of the selection. Judge Ross distinguished to 


two cases. He said. 

So too, must the statement of this court in 
the Olive Land & Development Co. case, to 
the effect that the location under which the 
defendants in that case claimed amounted to 
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nothing, be taken in connection with the facts 
about which the court was speaking. Such is 
the universal rule in respect to the opinions 
and decisions of courts. There the fact ap¬ 
peared to be that the defendants went upon 
the land there in controversy prior to the 
selection under which the complainant claimed, 
and, without making any discovery of any 
mineral, posted a notice of the location ol a 
mining claim, and marked its boundaries upon 
the ground, and then left, and, so far as 
appeared, never returned. No possession was 
held or maintained by them, nor did they ever 
undertake to return until after the com¬ 
plainant made its selection, when they thieat- 
ened to interfere with its possession and rights. 
Nor was the land involved in that case ever 
at any time ascertained to be mineral in 
character. It was in speaking of such a 
pretended location that the court said, and 
properly said, that it amounted to nothing. 

Elsewhere, further discussing the Olive Land 
opinion in connection with this later case, Judge 
Ross said: 

The character of the land, and whether it is 
vacant or occupied, are questions of fact for 
the determination, and the exclusive deter¬ 
mination, of the Land Department. 

We are quoting from the nisi prius decision in 
Cosmos Exploration Company v. Grey Eagle Oil Co., 
104 Fed., 20, the above excerpts appearing on pp. 
39-40 and 44, respectively. And that is the case 
which went to the Circuit Court of Appeals (112 Fed., 
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4), and the court there ruled that '‘vacant lands are 
such as are absolutely free, unclaimed, and un¬ 
occupied.In this case, not only was the land in the 
physical occupation of Lackey and his associates 
but it was claimed, in the proper place of record, 
under the mining laws of the United States. The 
Secretary’s decision in the case at bar was based 
upon the decision in the Cosmos case. 

Diligent prosecution of work leading to the dis¬ 
covery of oil is essential if a claimant would protect 
his location against an Executive withdrawal. Act 
of June 25, 1910, 36 Stat., 847. But that is extrane¬ 
ous to the fact of possession, occupancy—the point 
in the Cosmos case. Appellant attempts to build up 
a case upon our answer to the averments in paragraph 
15 of the petition. Appellant alleged "that between 
the time of sinking the first oil well on the land, 
namely, in May, 1916, and the time of the drilling 
of the second well, commenced in the summer of the 
year 1918, neither the said Charles Lackey nor any 
of his associates or successors in interest was conduct¬ 
ing active drilling operations upon the land, nor doing 
any other work indicating an attempt to strike oil, 
by that, on the contrary, the first well was sunk to 
a depth of 175 feet, all in the month of May, 1916, 
and no other well commenced upon the land until 
the summer of 1918”; and the rest of the a\erment 
essentially concedes possession and occupancy but 
states that they were maintained with the aid of 

violence. 
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Note the vagueness of the averments: “In May, 
1916”; appellant’s application was filed May 12; 
was drilling then in operation? Appellant does not 
aver that it was not. The other well was com¬ 
menced “in the summer of the year 1918.” When? 
Appellant’s final certificate bears date of July 29, 
1918; was drilling then in operation? Appellant 
does not aver that it was not. 

Now as between appellant and Lackey, all this 
might be very interesting to the court. If Lackey 
were a party to the suit—and he is not Lackey 
might be interested in answering these charges from 
his personal knowledge of the specific evidential facts 
of exactly what he was doing during that period. 

The Secretary’s answer is this:. 

That on the evidence introduced at the 
hearing in the cause before him he found as 
facts that from and after May 1 , 1916, the land 
was in the possession and occupancy of 
Lackey, his associates, and successors in 
interest under a placer mining location made 

* piior to relator's application and that they had 

prosecuted work thereon to discovery of oil. 

On our theory of the law, this is as far as the 
, appellee is called to go. But if the couit, notwith- 

^ standing this view, were to go into the facts and retry 

the issue in order to determine for itself the ultimate 
fact, then, the Secretary says: 

That he has no persoml knowledge of the 

* specific allegations of paragraph 15 as to what 

n said Lackey, his associates or successors, did 

1 

\ 



or did not do and demands strict proof of the 
relator’s allegation if the same be material, as 
to which he avers that the material facts have 
already been passed upon by him adversely to 
the relator and that his judgment and determi¬ 
nation or finding of the facts he is advised and 
avers are not subject to review by the courts. 

Further statement as to what were the findings 
of the Department is made in paragraph 11 of the 

answer, page 16 of the record. 

In an answer in equity, the averment in the 
answer operates as a denial of the allegations in the 

bill. 

In closing, we ask the court to consider exactly 

what this petition presents: 

Here is a woman whose husband held the land 
under a coal application which he was advised must 
be canceled. After that notice, he and the woman’s 
stepson assist Lackey in moving an oil drilling rig 
onto the land. Then he and that stepson associate 
with Lackey and others in making a placer mining 
location of the land. Oil is brought in, although 
in small quantities. The following day, the hus¬ 
band, the stepson, and the appellant make five oil 
placer locations on immediately adjoining land. 
Two days later the husband sells out to Lackey and 
they make an agreement whereby the husband is 
to get part, but not all, of the oil. The location is 
duly recorded in the county recorder’s office and 
notice of it is given to the world on May 11. 
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The next day the husband relinquishes his coal 
declaratory statement and the wife, this appellant, 
applies for the land under the coal laws of the United 

States. 

The court can draw its own inferences. 

The judgment should be affirmed. 

C. Edward Wright, 

Attorney for Appellee. 

Edwin S. Booth, Solicitor , 

Of Counsel. 
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